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User fees are prices a governmental agency charges for a service or
product whose distribution it controls. Recently, the federal government has
developed substantial interest in financing through user fees a variety of the
services it provides.' This article explores the propriety of that effort by
identifying economic and legal theories that underlie user fees, investigating
the means through which implementation of a fee program may advance or
frustrate the objectives of user fees, and reaching certain conclusions about
standards for the imposition of fees.

Typical discussions about which goods and services government should
provide ignore questions concerning methods of payment. The decision to
involve government in a particular venture instead centers on factors such as
the "rights" or "entitlements" of citizens, or investigations into the "proper
function" of government.2 Isolating the question of service from the ques-
tion of payment, however, necessarily and unfortunately overlooks impor-
tant relationships between the two. Both the amount of service provided and
the identity of particular recipients will largely be determined by the answer
to the question, "Who pays?"

The need to consolidate the questions of provision and payment has
become more stark as state and federal governments have increasingly
moved from tax-based financing of particular goods and services to user
fee-based financing. 3 From 1977 to 1983, such user fee revenues grew 11.4
percent annually, a growth rate two percent higher than that which prevailed
during the preceding twenty year period.4 By 1984, user charges provided
about 20 percent of all state and local revenues. This growth reflects both

The motivation for this interest appears to be a desire to reduce substantial
federal deficits without resorting to revenue-enhancing mechanisms that can be
characterized as tax increases. See, e.g., Shribman & Young, Parks Chief Warns of
Fund Cutback Impact, N.Y. Times, June 17, 1986, at A21, col. 4.

' See, e.g., Michelman, Foreword: Protecting the Poor Through the Fourteenth
Amendment, 83 HARV. L. REV. 7 (1969) (discussing claims of the poor to "minimum
protection" against economic hazards in terms of "just wants," the concept that
people are entitled to have the government fulfill certain existing needs).

3 See R. ARONSON & J. HILLEY, FINANCING STATE AND LOCAL GOVERNMENT 6-7
(4th ed. 1986) (asserting that local user charges have been the fastest growing
component of local government revenues since the late 1970's); W. HIRSCH, THE
ECONOMICS OF STATE AND LOCAL GOVERNMENT 29-48 (1970) (noting the vital
importance of user charges in financing state and local governments); Mushkin &
Bird, Public Prices: An Overview, in PUBLIC PRICES FOR PUBLIC PRODUCTS 3 (S.
Mushkin ed. 1972) ("Continued revenue pressure on urban finances has led many
cities to consider carefully the prospect of augmenting their financial resources by
introducing or increasing fees and charges for various local government activities.").
Cf. McCarney, Increasing Reliance on User Fees and Charges, in PROPOSITION 22:
ITS IMPACT ON MASSACHUSETTS 351-55 (L. Susskind ed. 1983) (noting that, although
Massachusetts's cities and towns have historically relied on user fees less than the
national average, reliance has increased in recent years).

I R. ARONSON & J. HILLEY, supra note 3, at 156.
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less generous federal aid to states and localities and public resistance to
increased taxes. 5 An increasingly substantial body of economic, legal, and
financial management research on local user fees has facilitated increased
reliance on user fees,6 resulting in the emergence of a workable consensus on
where and how local governments should employ fees.'

While user fees at the federal level are by no means new,8 they have never
accounted for a substantial share of total federal revenues. 9 Prospects for
expanding federal user fees, however, have attracted much attention during
the Reagan Administration. The Grace Commission,1 ° the Congressional

5 See McCarney, supra note 3, at 351-55 (discussing Massachusetts's increasing
reliance on user fees and charges).

6 A useful bibliography may be found in L. DEMERITT, USER CHARGES AND FEES

IN LOCAL GOVERNMENT (1985).
1 See, e.g., G. BREAK, INTERGOVERNMENTAL FISCAL RELATIONS IN THE UNITED

STATES 22-27 (1967) (discussing fiscal problems of federalism); J. MIKESELL, FISCAL
ADMINISTRATION: ANALYSIS AND APPLICATIONS FOR THE PUBLIC SECTOR (1982);
Berglas, User Charges, Local Public Services, and Taxation of Land Rents, 37 PUB.
FIN. 178 (1982) (noting that recent literature recommends more extensive use of user
charges by local government); Mercer & Morgan, The Relative EJficiencv and Reve-
nue Potential of Local User Charges: The Califbrnia Case, 36 NAT'L TAX J. 203
(1983) (noting a potential revenue gain of about 20% in the area of user charges).

I Some such fees-postal services, for example-have been collected for as long
as there has been a national government.

9 Definitional and accounting complexities make it difficult to provide a clear
picture of the revenue importance of user fees, but the following table provides some
sense of their role.

REVENUE SOURCES, 1984

Percent
Federal State and local

Taxes 54 46
Insurance trusts 30 11
User fees 9 20
Intergovernmental - 15
Other 7 8

Total 100 100
Derived from 1987 STATISTICAL ABSTRACT OF THE UNITED STATES 252.

10 In 1982, President Reagan appointed the President's Private Sector Survey on
Cost Control to investigate mechanisms to reduce costs and increase efficiency in
government expenditures. J. Peter Grace served as Chairman of the Executive
Committee, and the Survey has become known popularly as the Grace Commission.
A User Charges Task Force recommended the expanded use of fees for governmen-
tally provided goods and services and modification of existing statutes to overcome
perceived ambiguity in the legal authority to impose fees. See PRESIDENT'S PRIVATE
SECTOR SURVEY ON COST CONTROL, REPORT ON USER CHARGES 234-42 (Spring-Fall
1983) (summary list of revenue and recommendations) [hereinafter REPORT ON USER
CHARGES].

19871
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Budget Office," the General Accounting Office,' and several Executive
branch agencies' 3 have issued reports exploring various aspects of federal
user fees. The Office of Management and Budget's most recent report on
impending regulatory initiatives outlines numerous proposals for new or
increased user fees that President Reagan has recommended to the Con-
gress. 4 A number of federal agencies that already have statutory authority
for user fees have been moving toward implementation of higher fees cover-
ing more services.' 5

The active interest in federal user fees is easily understandable. Continu-
ing large federal budget deficits have created a fertile climate for user fees as
a supplement to general taxation. '" Less public attention, however, has been
directed to the behavioral and distributional effects that can be expected
from the shift to fee-based financing of governmental services. Those who
previously obtained free services for which they will now have to pay will
presumably demand fewer services. Ultimate recipients may constitute a
very different group from those who previously sought the services.

1 See, e.g., CONGRESSIONAL BUDGET OFFICE, FEDERAL POLICIES FOR INFRA-

STRUCTURE MANAGEMENT (June 1986); CONGRESSIONAL BUDGET OFFICE, CHARG-

ING FOR FEDERAL SERVICES (Dec. 1983).
12 See, e.g., GENERAL ACCOUNTING OFFICE, PARKS AND RECREATION: RECRE-

ATION FEE AUTHORIZATIONS, PROHIBITIONS, AND LIMITATIONS (May 1986) [here-
inafter PARKS AND RECREATION]; GENERAL ACCOUNTING OFFICE, THE CONGRESS

SHOULD CONSIDER EXPLORING OPPORTUNITIES TO EXPAND AND IMPROVE THE

APPLICATION OF USER CHARGES BY FEDERAL AGENCIES (March 1980).
"3 See, e.g., OFFICE OF MANAGEMENT AND OPERATIONS & OFFICE OF PLANNING

AND EVALUATION, FOOD AND DRUG ADMINISTRATION, USER CHARGE STUDY (Au-
gust 1983) [hereinafter USER CHARGE STUDY]; R. TRUMBLE & S. GOULD, USER FEES

FOR UNITED STATES GOVERNMENT TECHNICAL SERVICES (March 1983) (report for
National Science Foundation).

14 See EXECUTIVE OFFICE OF THE PRESIDENT, OFFICE OF MANAGEMENT AND

BUDGET, REGULATORY PROGRAM OF THE UNITED STATES GOVERNMENT 25-26
(1987) (grazing fees); id. at 27-28 (collection of costs for Forest Service in the Bureau
of Land Management); id. at 431 (U.S. Customs Service merchandise processing
user fee); id. at 482 (user charges for pesticide registration).

11 See, e.g., Establishment of a Fee Collection Program to Implement the Provi-
sions of the Consolidated Omnibus Budget Reconciliation Act of 1985, 52 Fed. Reg.
10,226 (1987) (to be codified at 47 C.F.R. §§ 0, 1, 21, 23, 61, 66, 73, 76, 78, 80, 90, 94,
95) (order by Federal Communications Commission to implement procedural
changes in fee collection); Fees Applicable to Producer Matters, Natural Gas
Pipeline Matters, Etc., 52 Fed. Reg. 10,366 (1987) (to be codified at 18 C.F.R. § 381)
(updating Federal Energy Regulatory Commission's filing fees).

" The difference between a fee and a tax is typically rooted in the relationship
between the exaction and the cost of the service for which the exaction is imposed.
Fees may escape the rubric of taxes where they do not exceed the reasonable cost of
providing the underlying service. See, e.g., Mills v. County of Trinity, 108 Cal. App.
3d 656, 166 Cal. Rptr. 674 (Cal. Ct. App. 1980) (permitting imposition of "fee"
without compliance with state constitutional limit on taxes).
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This article examines the effects of a user fee system on the provision of
governmental goods and services.' 7 In Section I of the article, we draw from
economic theory to suggest an ideal model of user fees. We suggest that user
fees are best understood as a mechanism for matching the burdens of
governmental services with their benefits, structured so as to enhance the
efficient provision of governmental services. Where consumption of services
confers substantial benefits on nonpayers, it may be desirable to charge fees
that recover less than full costs in order to avoid disincentives for individuals
or firms to engage in socially useful conduct. We also consider alternative
objectives for user fees. Primary among these objectives are considerations
of fairness that not only require a matching of benefits and burdens, but also
require occasionally providing governmental services without corresponding
fees to ensure access to benefits whose distribution should not depend on
economic status. In addition, user fees may serve the objectives of enhanc-
ing federal revenues and encouraging privatization of government functions.

In Section II, we explore the legal status of federal user fees. Our analysis
of the primary statutory basis for federal user fees, the Independent Offices
Appropriation Act ("IOAA"), i8 suggests that ambiguity pervades current
standards governing user fees. We argue, however, that the existing case law
can and should be reconciled with the economic principles presented in
Section I of the article. We explain, therefore, how legal requirements of
"identifiable beneficiaries" and "identifiable benefits" correspond to the
objectives that would be served by an ideal user fee. We also investigate the
correspondence, or lack thereof, between those objectives and recently
enacted user fee statutes that are not explicitly predicated on benefits re-
ceived.

In Section III we consider how technical details of user fee implementa-
tion may affect the propriety of a user fee program. We analyze the pro-
cedural constraints on agencies to impose fees in a manner that does not
interfere with overriding policy objectives. We also analyze conflicting in-
terpretations of "benefit" to determine, for instance, whether the term can
be employed to recover costs incident to regulation or the imposition of
licensing requirements on a private company. We conclude that any efforts
to implement a fee program must also take account of the ultimate disposi-
tion of fees-that is, whether they should be retained by the agency imposing

17 This article primarily focuses on fees charged for goods or services that are
provided by government to identifiable private recipients, whose access can be
rationed by a price mechanism. Some additional limitations on the scope of this
article also seem warranted to keep it manageable. In particular, this article excludes:
military functions and transactions with foreign governments; one-time sales of
government assets that do not represent an ongoing government function; excise
taxes that are not linked to the provision of goods or services to the taxpayer;
intragovernmental fees; penalties and fines; fees related to government loans; and
insurance programs.

18 31 U.S.C. § 9701 (1983).

1987]
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them or paid into the general treasury-as well as political considerations
that might induce agencies to deviate from an optimal fee program.

The article concludes with a series of recommendations for the creation of
standards concerning user fees and their implementation, and the creation of
a clearinghouse for information concerning fees.

I. USER FEE POLICY OBJECTIVES AND PRINCIPLES

A. A Definition of User Fees and a Standard for Evaluation

A user fee is a price charged by a governmental agency for a service or
product whose distribution it controls. A user fee is, at least in theory, a
benefit-based source of revenue whose logic is simple. Payment of a user fee
reflects receipt of a valued service in return, a quid pro quo. By contrast,
federal income taxation is generally not benefit-based; rather, it imposes
burdens that reflect complex Congressional judgments about, among other
things, a taxpayer's ability to pay.19

Our primary emphasis in this article is on the extent to which user fees
foster a more efficient allocation of goods and services. In our use of an
efficiency criterion, we adopt the standard definition of allocating resources
to their most highly valued use, generally as indicated by the recipient's
willingness to pay for the resource. 2

11 Our selection of an efficiency criterion
emerges from our assumption that the principal reason that the government
provides the underlying services is to compensate for the failure of the
private market to achieve some reasonable approximation of optimal re-
source allocation. These market failures may be attributable to the existence
of public goods, substantial externalities, information or immobility prob-
lems, or natural monopolies. Once government determines that one of these

19 Numerous providers of governmental services have begun to argue that ben-
eficiaries of those services should bear the financial burden of their provision.
Consider this example drawn from the telecommunications context:

To the extent that fees do not cover the true costs of reimbursable services,
differences must be made up through the appropriation of general tax receipts.
Because many taxpayers do not directly or indirectly benefit from each and
every service rendered by the Commission we fail to see why they should be
required to pay for those regulatory activities that principally benefit private
interests. Failure to recover all reimbursable costs is tantamount to forcing
taxpayers to subsidize those firms and their customers .... Such subsidies may
not be legal, necessary, equitable, economically efficient or in the public inter-
est.

Practice and Procedure; Establishment of a Fee Collection Program to Implement the
Provisions of the Consolidated Omnibus Reconciliation Act of 1985, 51 Fed. Reg.
25,794 (1986) (to be codified at 47 C.F.R. §§ 0, 1, 21, 22, 23, 62, 73, 74) (proposed July
16, 1986) [hereinafter Fee Collection Program].

20 For a similar definition of efficient allocation, see M. BRENNAN, THEORY OF
ECONOMIC STATICS 6 (2d ed. 1970).
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effects renders intervention appropriate, however, there is little reason to
deviate from the pricing mechanisms that the private market, had it worked,
would have used to achieve an allocation of the good-marginal cost pricing,
for example--on the assumption that this mechanism sends signals concern-
ing the socially appropriate amount of the good or service that should be
produced.

This "allocation function ' 2' does not, of course, exhaust the scope of
governmental activity. Government also serves redistributional functions,
such as welfare payments, and stabilization functions, such as Federal
Reserve policies. To implement these functions, government often imposes
charges of one form or another. Exactions may be imposed on the wealthy
and redistributed to the poor, federal discount rates may be increased or
decreased to affect the rate of economic growth, surcharges may be imposed
on certain goods (e.g., sumptuary taxes on liquor or tobacco) considered by
a paternalistic government to be "bad" for the consumer. Each of these
charges represents government's attempt to modify behavior in the con-
sumption of goods and services. What distinguishes user fees from these
other charges is the nature of the intended behavioral modification. Rather
than to induce individuals to spend more or less money generally (stabiliza-
tion) or paternalistically to reduce consumption of "sinful" commodities or
to ensure the ability of the economically disadvantaged to consume a specific
level of other commodities (moral and distributional functions), the decision
to reject or employ a user fee is best viewed as based on a desire to induce a
socially optimal amount of the underlying good or service.

At times, these functions may conflict so that satisfaction of one requires
subordination of another. For instance, given that redistributional programs
seek to separate, or to draw inverse correlations between, the ability to pay
and allocation of personal assets, those goods and services that government
redistributes appear inappropriate subjects for user fees. In fact, we will
suggest that, even with respect to those goods properly subject to a fee,
considerations of fairness may vitiate application of the fee or warrant
waivers and differential fees. Keeping this exception in mind, however, it
becomes useful to review briefly the bases of market failure that user fees
may be used to address.

1. Public Goods

Goods and services characterized as "public" may be undersupplied
because individuals are unwilling to express their true preferences for them in
the marketplace. Public goods exhibit two key features: their consumption is
not rival, and nonpayers cannot easily be excluded from their benefits. 22

21 For a general discussion of government's allocation function, see R. MUSGRAVE

& P. MUSGRAVE, PUBLIC FINANCE IN THEORY AND PRACTICE 7-11 (3d ed. 1980).
22 M. TAYLOR, ANARCHY AND COOPERATION 14-15 (1976); see R. MUSGRAVE & P.

MUSGRAVE, supra note 21, at 55-58 (discussing social goods and market failure);
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Consumption is not rival if a unit of a good or service, once produced, can
benefit a second person without any loss of benefit to the initial consumer or
extra cost to anyone. For instance, if resident A values street lighting on his
block enough to pay the full cost of the service, resident B will obtain equal
benefit of the lighting, notwithstanding B's failure to contribute anything
towards the cost of the service. Where both features substantially appear, as
in national defense or mosquito control, unconstrained markets will under-
produce the goods because people acting out of self-interest face strong
incentives not to reveal their desire for these goods.2 3 If resident B believes
that resident A values street lighting sufficiently to incur the total cost, B will
understate his or her own preference for the service to resist claims for
contribution. A, however, may follow the same strategy, hoping that B will
incur the total cost. Consequently, the service will be undersupplied as each
potential beneficiary of the service awaits action by others. The conven-
tional solution to this situation, in which no one pays for what everyone
wants, is to permit governmental supply of the service, financed through
exactions from all benefited residents, i.e., taxes or assessments.2 4

A user fee has limited appeal in this particular situation. Any person in the
area served automatically has access to the benefits whether or not he pays

Head, Public Goods and Public Policy, 17 PUB. FIN. 197 (1962) (examining theory of
public goods). For purposes of our analysis, it is sufficient that goods and services
display these characteristics of a public good. Of course, goods and services may be
subject to limited exclusions, and thus share some characteristics of private goods, or
different consumers of goods and services may receive different amounts or types of
benefit. Even in cases of mixed goods, however, there may be tendencies in favor of
public supply. See W. RIKER AND P. ORDESHOOK, AN INTRODUCTION TO POSITIVE

POLITICAL THEORY 246-67 (1973) (arguing that self-interested actors may undersup-
ply goods if personal benefits would be exceeded by personal costs, notwithstanding
that social benefits would exceed personal costs).

213 For an analysis of variations of this problem, see Taylor & Ward, Chickens,
Whales, and Lumpy Goods: Alternative Models of Public-Goods Provision, 30 POL.
STUD. 350, 352 (1982). Implicit in this statement is the notion that goods may have
"public" characteristics without being "pure" public goods. For instance, congested
public goods, like highways or national parks, may exist in which use is nonrival up
to a point, although additional users may reduce the enjoyment of other users. See M.
TAYLOR, supra note 22, at 15.

24 For some nonpublic goods, governmental intervention may be required because
start-up costs of the project are substantial and not easily recaptured. See F.
MICHELMAN & T. SANDALOW, MATERIALS ON GOVERNMENT IN URBAN AREAS

35-36 (1970) (suggesting that private industry would not invest in pubic projects such
as bridges, dams, and roads, because it could not recover start-up costs without
inducing sub-optimal usage); Rose, The Comedy of the Commons: Custom, Com-
merce, and Inherently Public Property, 53 U. CHI. L. REV. 711, 719 (1986) (arguing
that a governmental body might be a useful manager where many persons desire
access to or control over a given property but are too numerous or whose stakes are
too small to express preferences in market transactions).

HeinOnline -- 67 B.U. L. Rev. 802 1987



FEDERAL USER FEES

any fee, so collection based on revealed preference for the service would not
be very practicable. A mandatory charge, of course, could be levied regard-
less of service usage, but that would be a tax, not a user fee. Moreover, since
public goods are nonrival in consumption, no additional costs are incurred
by making the benefit available to another person located within the service
area. Thus, charging a fee for service would seem anomalous because
marginal cost, the basis for pricing, would be zero.25

Many services contain only one but not both'features of a public good.
Such services can be nonrival in consumption, but they nevertheless can be
rationed by price. Examples of services from which consumers can be
excluded by a price mechanism include an uncongested bridge or theatre. A
user fee or access fee certainly can be applied to such services, but the
troublesome result would be the denial to nonpayers of benefits that are
costless. Yet at some point facilities must be replaced, and user fees provide
a plausible mechanism for creating a sinking fund that would ultimately
finance replacements.

2. Externalities

A marketplace transaction between two people may affect the well-being
of a third person in a way that is not reflected in the price of the good or
service that is the subject of the transaction. The effects can be either
favorable or detrimental to that third person, but in any event the affected
person has no direct influence on the transaction. Familiar examples are
education (on the favorable side) and pollution (on the detrimental).26 In
these situations, prices emerging from the private market transaction will not
reflect its true costs and benefits because the parties are unlikely to consider
external effects in calculating the personal value of the transaction. The
government often intervenes on behalf of affected third persons, in lieu of
their direct participation in the market transaction. 27 The government can
assume an allocative role, adopting actions that will encourage increased
availability of those goods or services yielding external benefits and reduced
availability of those imposing external costs. The more pervasive these
external effects, the larger the government's role becomes.

Government intervention in these situations may take a variety of forms.
Government may intervene intrusively to regulate behavior and enforce its
regulations through a series of fines and penalties. Alternatively, govern-
ment may assign property rights to persons adversely affected by the trans-
action and provide a mechanism of adjudication, but leave the decision to

25 R. MUSGRAVE & P. MUSGRAVE, supra note 21, at 56.
26i Assume A can produce beer for $1 per bottle, but A also produces 10¢ of

pollution per bottle. If A does not have to pay the cost of the pollution to C, A can
charge B $1 for the beer. Nevertheless, the pollution injures C.

27 For an argument that government is not necessary to induce consideration of
externalities, see M. TAYLOR, supra note 22.
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use that mechanism in the hands of individual owners of the property rights.
Finally, government may induce certain socially desirable behavior by pro-
viding the underlying goods or services, or limiting access to them, and then
charging users a fee that incorporates the external costs and benefits of
provision. Our objective here is not to determine when any one of these
means of intervention is desirable, 2 but to investigate the implications and
desirability of the user fee selection generally.

Not all indirect effects of a governmental service, however, should be
considered as externalities. In some situations, the relationship between
those directly and indirectly affected may be such that the former are
induced to take the consequences for the latter into their own decision. For
instance, when the direct recipient of a governmental service is a business
firm, there may be indirect benefits to the firm's customers. A user fee then
can be collected from the firm to cover both benefits to the firm and to its
customers. The fee will not fully deter the firm from seeking the service,
because the firm will not ultimately bear all the costs of the service. Of
course, in deciding how much of the fee to pass along to customers, the firm
will take account of how the fee will affect the demand of those customers
for the firm's products. The point is simply that, when all benefits accrue to a
firm and its customers as distinct from other persons, no externality exists.

3. Information and Immobility Problems

Markets cannot operate smoothly if participants lack basic information
about the costs and benefits to them of alternative actions.29 Government
can intervene to provide or require others to disseminate such information
(for example, auto fuel economy, appliance energy efficiency). Similarly, the
government can take on the role of facilitating mobility or job shifting.
Information itself is a public good, but its distribution has many characteris-
tics of a normal private good. Later in this article we discuss a number of
user fee issues that arise in this connection a.3

4. Natural Monopoly

In some businesses, producers experience continuously decreasing unit
costs as they expand production. The result, absent government involve-
ment, would be domination by the single largest producer, who could under-
price all competitors. If the surviving firm then could protect itself from the
subsequent entry of potential competitors, it would be able to increase its
prices to levels well in excess of production costs. Protecting consumers
from such outcomes has formed the rationale for much government activity,

8 For an attempt to make such an investigation, see Shavell, Liabilitvfor Harm

Versus Regulation for Safety, 13 J. LEGAL STUD. 357 (1984).
29 S. BREYER, REGULATION AND ITS REFORM 26 (1982).
3" See SECTION 111, infi'a.
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such as pipeline regulation, and has figured in the formation or continuation
of government enterprises (for example, public power).

B. User Fees and Economic Efficiency

Efficient pricing exists if one is deterred from consuming additional units
of public service only when the benefits of that consumption are less than its
costs to society. 31 As the above discussion suggests, there are many situa-
tions in which a user fee can successfully ration limited supplies of currently
available goods and services to more highly valued uses, signal whether
particular output levels should increase or decrease, avert wasteful usage,
and encourage use of more suitable substitutes. In this sense, a user fee is
essentially a mechanism available to link the service with the potential
consumer of a scarce resource. It is an alternative to first-come, first-served,
to lotteries, and to administrative judgment. The central task is to determine
those circumstances in which a user fee will be the most satisfactory choice
of rationing mechanisms. To make this determination, we begin with the
simplifying assumption that those who would pay user fees are motivated by
self-interest, rather than by either envy or altruism. An envious payer would
be willing to sacrifice some personal benefits to keep noncontributors from
receiving it. 32 Envy, therefore, exacerbates the problem of underutilization
that we suggest might otherwise accompany the imposition of user fees. 33

Altruistic payers, however, would have the contrary effect. An altruist might
be willing to pay for somewhat more of a service than was justified by a
comparison of personal costs and benefits precisely because others would
also benefit from that action 4.3

If there are no significant externalities associated with a particular service
that warrants public provision, then user fees constitute an efficient rationing
mechanism. If the government is producing goods that could be provided at
least as well by the market, user fees certainly are appropriate.3 5 In both

31 Goetz, The Revenue Potential of User-Related Charges in State and Local
Governments, in BROAD-BASED TAXES: NEW OPTIONS AND SOURCES 118 (R. Mus-
grave ed. 1973).

3' See J. RAWLS, A THEORY OF JUSTICE 530-34 (1971) (discussing the problem of
envy in the theory of justice); Leff, Injury, Ignorance and Spite: The Dynamics of
Coercive Collection, 80 YALE L.J. 1, 18-19 (1970) (discussing the importance of spite
in transaction costs).

33 See SECTION III, infra.
34 Here we follow Howard Margolis, who defines "altruistic behavior" as a situa-

tion in which "the actor could have done better for himself had he chosen to ignore
the effect of his choice on others." H. MARGOLIS, SELFISHNESS ALTRUISM &
RATIONALITY: A THEORY OF SOCIAL CHOICE 15 (1982); see F. FROHOCK, RATIONAL

ASSOCIATION 21 (1987) (arguing that, in the Prisoner's Dilemma, "egoists play to a
suboptimal outcome, altruists play to an optimal equity outcome.").

35 In some such cases, efficient provision might be equally or better served by
privatization of the function currently performed by government. See Cass, Privati-
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these situations, a user fee can be relatively successful in encouraging the
most productive use of the service, barring possible accounting and man-
agerial complexities .

36

With the user fee, the potential beneficiary of a government service is the
one who must pay the opportunity cost of the service-that is, the additional
cost that society will incur in providing an increment of service. There are
two important results if the beneficiary freely decides how much, if any, of
the service to utilize. First, the consumer for whom the service holds little
value automatically will be deterred from its use. Second, persuasive
willingness-to-pay evidence will be yielded indicating whether the govern-
ment should increase or decrease its provision of the service. The former is
conducive to maximizing society's material well-being over the short-term;
the latter facilitates the same result over the long run.

For a user fee to have these desirable consequences, setting the amount of
the fee is quite important. As a general matter, "the costs that should be
recovered are the opportunity costs sacrificed at any time." ' 37 Application of
this principle, however, may require attention to varying factors, depending
on the specific situation. Consider four possible scenarios:

1. The government can increase or decrease its output of a particular
service that is not available elsewhere. The inputs used have known market
values, and per unit costs do not decline as more is produced (for example,
inspection services). In this situation, marginal cost pricing keyed to full
recovery of incremental production costs will be efficient. The opportunity
cost will be the personnel and support costs incurred by government in
providing the service.

2. A particular service can be characterized exactly as in Example 1
except that it also can be obtained from private firms through market trans-
actions (for example, certain postal delivery services). Assuming continued
governmental provision is warranted-a privatization issue-an efficient
user fee may properly exceed incremental agency production costs, and
instead reflect the service's market value. This conclusion, however, re-
quires some judgment about whether private suppliers are pricing and pro-
ducing efficiently and whether the government enjoys artificial cost advan-
tages, such as tax exemption.

3. The government is allocating a good or service-grazing rights, for
example-that entails little if any current costs of production, the service has
scarcity value in that not all who want the service can be accommodated,
and more of the service cannot be produced. In this situation, the opportu-
nity cost associated with providing an increment of service to an additional

zation: Forms, Limits, and Relation to a Positive Theory of Government, 71 MARQ. L.
REv. - (1987) (forthcoming).

36 See SECTION III, infra.
37 Milliman, Beneficiary Charges-Toward a Unified Theory, in PUBLIC PRICES

FOR PUBLIC PRODUCTS 37 (S. Mushkin ed. 1972).
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beneficiary is the value forgone by shifting the service away from the next
most interested potential consumer. Where identified-through auction,
bidding, or private markets for comparable services-this value should serve
as the amount of the user fee if efficiency is to be achieved. This user fee may
exceed actual out-of-pocket costs incurred by the government.

4. Considerable past (one-time) cost has been incurred relative to the
level of ongoing production costs (for example, dam construction). Sunk
costs or historical costs as a general rule should not be factored into user
fees; that is, historical cost recovery and efficient user fees are not always
compatible objectives. This is an example of a natural monopoly that poses a
well-known efficiency dilemma between short-run allocation and long-run
replacement decisions.3 8 To the extent that user fee revenues fall short of
recouping the total costs borne by the government, the gap must be filled
with general tax revenues. Then, "Ilthe efficiency questions should be
concerned with the possible adverse effects of these taxes upon resource
allocation versus the adverse effects of the levy of beneficiary charges that
might return historical costs but still be inefficient." 39 Moreover, if replace-
ment costs are likely to be encountered at some point, efficiency is not
well-served by restricting user fees to the recovery of current production
costs alone.40

We have thus far focused on situations in which consumption is voluntary.
For some, the voluntary use of the good serves as an additional justification
for a user fee. 41 Even if there is a degree of coercion in the decision to use the
service, however, a user fee may have important efficiency advantages. 4 2

For example, assume a statute directs each member of a certain group to
take a personal safety training course offered only by the federal govern-
ment. As a general matter, the short-term allocative efficiency objective
would not likely be particularly well-served by a user fee, still assuming no
externalities. However, suppose further a statute accurately reflects plausi-

38 See H. ROSEN, PUBLIC FINANCE 306-11 (1985).
39 Milliman, supra note 37, at 39 (emphasis omitted).
40 Indeed, it would be inappropriate to "tell beneficiaries and public agencies that

costs are important before a project is built and then not require cost-recovery the
day after." Id. at 46.

41 See, e.g., Goetz, supra note 31, at 113 ("Because [user-related charges] are
linked to an individual's consumption of specific public services, their payment is in a
sense voluntary and directly linked with a benefit.").

42 While some contend that where usage is involuntary a user fee has little to
commend it, see, e.g., J. MIKESELL, supra note 7; Mushkin & Bird, supra note 3, at
21 (using the example of a returnable bottles program), others advocate user fees
even when usage is mandatory, see, e.g., Kafoglis, The Potential of Local Service
Charges, in LOCAL SERVICE PRICING POLICIES (P. Downing ed. 1977); Seldon,
Enhancement of Public Sector Efficiency, in PUBLIC FINANCE AND THE QUEST FOR

EFFICIENCY: PROCEEDINGS OF THE 38TH CONGRESS OF THE INTERNATIONAL INSTI-

TUTE OF PUBLIC FINANCE (H. Hanusch ed. 1984).
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bly paternalistic motives and unambiguously indicates both what groups
should be directed to make use of the service and how much they should use.
If the statute is based on solid benefit-cost reasoning, a user fee may be
superior on efficiency grounds to other means of finance, because it will not
burden those who neither use nor benefit from this service, and thus not
influence their actions.4 3 On the other hand, should the statute have little to
commend it on benefit-cost grounds, it is still arguable that a user fee would
have favorable longer-term efficiency consequences. The payer would be
more inclined to insist on prudent service delivery and to press for closer
scrutiny of the levels and terms of service continuation.

To summarize, in the absence of both externalities and mandated usage,
user fees are likely to have attractive efficiency attributes in allocating
access to the service in the short run as well as in guiding governmental
decisions about levels and types of service to provide in the longer run.
Moreover, regardless of whether usage is mandated, user fees probably will
have desirable efficiency effects in financing service provision. Directly
placing the production cost burden on the recipient of the service rather than
on other taxpayers will likely limit the excess burden associated with all
revenue sources. 44

Once we relax the assumption that governmental services produce no
externalities, the efficiency, and hence desirability, of user fees changes
markedly. User fees may be associated with external effects in either of two
ways. As our discussion of public goods reveals, where each recipient who
pays for a governmental service simultaneously confers benefits on non-
payers, a user fee may induce underuse of the service from a societal
perspective. Alternatively, where recipients of a governmental service are
not otherwise required to incur the corresponding costs of the service,
imposition of a user fee may forestall overuse.

Consider first the situation in which partaking of a governmental service
by one party necessarily confers benefits on a third party who contributes
nothing to the cost of the service, as in the case of spillover benefits or
positive externalities. An apt example would be a municipality that offers
and charges a fee for, but does not require, weekly garbage collection.
Residents who do not accept the municipal service may either remove their

43 Of course, one might question whether the statutory coercion would change any
decisions by those user group members who are well-informed about the service's
benefits to them.

11 Excess burden refers to the distorted decisions that result when a tax changes
private incentives inadvertently by shifting relative prices that guide behavior. To the
extent that these distortions impose a loss of welfare on consumers greater than that
resulting from the tax payments themselves, the tax generates an "excessive bur-
den" on society at large. W. OATES, FISCAL FEDERALISM 121-22 (1972); see H.
ROSEN, supra note 38, at 275 (suggesting that consumers, when faced with a tax or
user charge on a particular product or service, might completely forgo the good or
service, thereby producing no revenue).
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own garbage or may contract with private collectors. Those persons unwill-
ing to pay the user fee may find less frequent disposal more consistent with
their own preferences. Nevertheless, the resulting accumulation of garbage
may impose adverse effects on neighbors. More frequent collection, there-
fore, would confer a benefit on the neighbors, even though they bear none of
the commensurate costs. The neighbors (who effectively wish to free ride by
changing the collection practices of the infrequent disposer) play no role,
however, in determining how much collection will be undertaken by the
infrequent disposer. Similarly, the infrequent disposer has no incentive to
factor third party benefits into his decision about making use of the service. 45

Consequently, an individual resident will ignore external benefits when
deciding whether to use the service. Measured from a societal perspective,
underuse of the service will likely result. Elimination or reduction of the user
fee to reflect the external benefits might reduce the cost of frequent collec-
tion sufficiently to induce the infrequent disposer to take advantage of the
governmental service. In other words, user fees that place full costs of
service on only a subset of service beneficiaries have an efficiency draw-
back. 46 Figure 1 explains the situation graphically. 47

P, in Figure 1 indicates the marginal cost curve of more frequent garbage
collection. MB, indicates the infrequent garbage disposer's marginal benefit
curve for more frequent garbage collection. This individual voluntarily will
pay for Q, garbage collections per month, the quantity that corresponds to
the intersection of MB, and P, if a full cost recovery user fee is charged.
Marginal social benefits of garbage collection (indicated by the MB, curve),
however, reveal a social preference for the individual to purchase Q2 units of
garbage collection. In order to induce investments to this level without
resorting to frequency regulations, society would have to lower the individ-
ual's user fee to Pp. 48 The net social benefit that results from reducing the
user fee below the full cost recovery level is shown by triangle abc.

Unlike the garbage collection example, in which full cost recovery through
user fees may induce underuse, there are other instances in which user fees
can avoid overuse. For example, when the government supplies goods or

45 Our assumption here (perhaps a heroic one) is that the infrequent disposer is
motivated solely by the price of services when making choices. We recognize,
however, that other factors, such as interactions with neighbors and issues of status,
may also affect garbage disposal decisions.

413 "When spillover benefits exist to a significant extent, the imposition of full
marginal-cost user pricing will lead to a suboptimal level of the activity in question."
Goetz, supra note 31, at 123.

41 Adapted from Kafoglis, Local Service Charges: Theor' and Practice, in STATE

AND LOCAL TAX PROBLEMS 164, 170 (H. Johnson ed. 1969).
48 Q2 is optimal in the sense that it maximizes net social benefit. Net social benefit

is the amount by which total social benefits (graphically the area under MB, from the
vertical axis to Q2) exceed total social costs (the area under P, from the vertical axis
to Q,).
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FIGURE 1

MB5
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Q is the frequency of garbage collections (per month);
P, is the collection cost per house per pickup;
MB, is the marginal private benefit (value to a household of more frequent pick-

ups);
MB, is the marginal external benefit (value to others in the neighborhood of picking

up one family's garbage);
MB, is the marginal social benefit (combined private and external benefits) of more

frequent pickups from one family.

services at a charge less than the cost of supplying the service, the recipient
necessarily receives a subsidy from others. An individual recipient who can
reap the benefits of the service while imposing the corresponding costs on
others has an incentive to overuse the governmental resources. One such
situation of public "bads," perhaps best referred to as the tragedy of the
commons, 49 is likely to arise where scarce property is held in common-
public parkland or fishing areas, for example-so that each individual has a
claim to use. As each individual exercises that claim, however, the resource
may be overused from a societal perspective. Nevertheless, no individual
has an incentive to moderate his or her personal use, notwithstanding that

19 See Hardin, The Tragedy of the Commons, 162 Sci. 1243, 1244 (1968) (arguing
that in a society that believes in the freedom of the commons, individuals will pursue
only their personal interests, and disregard societal interests in relation to the com-
mons). For a discussion of the limits of the concept, see Rose, supra note 24, at 779.

[Vol. 67: 795
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